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Court of Appeals: Twelfth District

Case Name: Koop v. Speedway SuperAmerica, L.L.C., 2009-Ohio-1734

Decided: April 13, 2008

Issue(s): The Admissibility of Employee Incident Reports in Premises Liability
Cases

Summary of Opinion: This case began with a coffee spill on the floor of a Speedway
store.  Shortly after the coffee was mopped up by a Speedway employee, plaintiff entered
the store.  As she was walking towards the check-out counter, she slipped and fell.  She
could not identify the cause of her fall, but she relied on the store’s incident report and
witness statements wherein employees noted she fell where coffee had been spilled.

Plaintiff filed suit against Speedway, and it sought summary judgment on the
grounds that plaintiff could not identify the cause of her fall.  In her memorandum in
opposition to the motion for summary judgment, plaintiff attached Speedway’s incident
report and corresponding witness statements.  In granting summary judgment, the trial
court specifically noted that it did not consider the witness statement because the
documents were not admissible for summary judgment purposes.  

The Twelfth District Court of Appeals held that the trial court properly refused to
consider the incident report and witness statements taken from Speedway employees.  In
order for the documents to be considered admissible evidence for summary judgment
purposes, they must be accompanied by a personal certification that the documents were,
in fact, genuine.  The court held that, “Documents submitted in opposition to a motion for
summary judgment that are neither sworn or certified, nor authenticated by affidavit, have
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no evidentiary value and may not be considered by the trial court in ruling on a motion for
summary judgment.”  In this case, the documents that Plaintiff purported were an employee
witness statements were neither sworn nor certified and they were not established as
authentic via affidavit.  

The Twelfth District Court of Appeals also rejected Plaintiff’s argument that the
document constituted a “business record” and was therefore admissible for summary
judgment purposes under Evidence Rule 803(6).   Although the Incident Report could be
considered an exception to the hearsay rule, the Report still needed to be properly
incorporated into an affidavit by a person with knowledge of the circumstances surrounding
the preparation of the Report.  Because this was not done, it could not be considered
admissible evidence, regardless of whether it was hearsay or not.  


